
●
」an DoerfeI

Direct PubIic Access Barrister

Catherine Bearder MEP

Sophie in ’t Veld MEP

Seb Dance MEP

Claude Moraes MEP

Jean Lambert MEP

Beatriz Becerra MEP

Cecilia Wikstr6m MEP

12th september 2017

Dear Ms Bearder, Ms in’t Veld, Mr Dance, Mr Moraes, Ms Lambert, Ms Becerra and Ms

Wikstr6m,

Re: Response to Brexit Steering Group Comments on EU几rK Positions on Citizens〕

Rights

Please宜nd encIosed my comments on血e Response to Brexit Steemg Group Comments on

EU/UK Positions on Citizeus’Rights.

Personal Sco。el

In relation to血e issue of Personal Scope, and in addition to血e Draft BSG comment (at p.1,

second box), it is indeed the case the personal scope is much wider in the Commission’s

position p坤er on一一Essential Principles on CitizeusI Rights�2 in that this covers

“(a) EU27 citizens who reside or have resided in the UK at the date ofentry into force ofthe

Withdrawal Agreement’’・

Present or fomer residence alone was hence included in血e personal scope. It is notable in

血at respect that (inter alia as=1t ofthe UK’s failue to comply with article 34 ofDirective

2004/38伯C3 to `硯sseminate infomation con∞ming血e rights and obligatious of Union

citizens and瓜eir finly members on血e subjects covered by this Directive, Particularly by

me狐S Of awareness-raising campaigus conducted through national and local media and o血er

meaus of communication,, and e.g.血e absence of a mandatory registration req皿ement during

which EU nationals would have been infomed of their rights and obligations under the

Directive) there may be a substantial group of EU nationals who have been living in the UK

but were not resident in accordance with provisions of the Directive 2004/3 8侶C.

This will also apply - in particular - tO EU nationals who are disabled and unable to work or

in receipt of benefits and carers侃mily members (beth EU nationals and皿rd country

1 p.l ofthe document

2 http s : //ec. europa. eu/comm i s s i on/s ite s化eta-PO litic al/ffl e s/e ssential-Princ ip les- C itizens -rights_en_0. p df

3 Article 34 provides as follows:

“publicity: Member States shall disseminate infomation concemmg the rights and obligations ofUnion citizens

and their family members on the subiects covered by this Directive, Pariicularly by撃aps ofawareness-raising

CamPalgnS COnducted through national and local media and other means of communlCatlOn.’’
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nationals) who care4 for disabled血mily members (who may be e皿er EU nationals or B正ish

Citizens).

The European Parliament is also called upon to ∞usider the inclusion ofa餌her category of

individuals within the personal scope of the docunent nanely EU nationals (and family

members - See also below) in whose cases a refusal of血e right to residence would undemine

their right to respect for private and/or family life in breach of Article 7 of the Charter of

Fundamental Ri容hts of the HuroDean Union. This category may - in individual cases -

OVerlap w皿血e category of carers and disabled EU nationals who have lived in血e UK for

many yearS.

Fur血emore,血e EU/UK Position has - so far - failed to clarify whe血er the defil正ion of EU

nationals includes UK citizens who have exereised treaty rights in the EU before retuming to

血e UK (Surinder SinghS cases) and who (in accordance wi血C肥U case law) should continue

to be treated as EU nationals in血e UK in particular in relation to (1) the statlus Oftheir current

family members (who should be treated as on ap equal foo血g w肌family members of o血er

EU nationals) and (2) in relation to family reumon rights with future family members under

EClaw.

Cunent Familv血embers6

The list of current family members does not su餓ciently reflect all current categories of

situations in which family members bene範t from rights un高・ EC law (as per the

jurisprudence of血e CJEU).

The範rst category is those who hold derivative rights (beyond the cases of塾長塾and Texeira

- refened to at page 3 0fthe doounent) and hence have a right to reside and work in the UK

On血e basis that血eir presence is currently required to enable an EU national (or British citizen

- See Ruiz Zambrano (European citizenshiD) [201 1] EUECJ C-34/09 (08 March 201 1)) to

remain in the UK or EU.

The second category is those of family members in whose cases a refusal of血e right to

residence would undemine thed right to respect for private and fa皿ily i鵬provided for in

Article 7 of the Charter of Fundamental Ri蜜hts of the EuroDean Union.

Derit,adt移R勧ts

Persous currently entitled to de正vative rights include the following categories as set out in血e

Home O飾ce Guidance docu血ent　`Processes and DrOCedures for EEA documentation

applications’(version 6.0 0f 21st Apri1 2017) which `句Plies and inteaprets the Immigration

但uropean Economic Area) Regulatious 2016’’. As stated on page lO:

``The followmg people can apply for a derivative residence card:

口people with a derivative right ofresidence as血e primary carer ofa:

4 And, aS Carers, may be in receipt of carer,s a‖owance.

5 The Oueen v Immigration ADOeal Tribunal et Surinder Sin血. ex Darte Secretarv of State for Home

Department (Freedom ofmovement for persous) [1 992] EUECJ C-370/90 (7 J山y 1992)
6 p.2/3 ofthe docunent
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. British citizen (`Zambrano, cases)

●　Selfsu触cient EEA national child (`Chen, cases)

●　Child ofan EEA national worker where血at c皿d is in education in the UK (‘Ibrahim

/ Teixeira, cases)

口　dependent children of a prmary carer in one of the above categories

□ children of EEA national workers who are in education in the UK (`Ibrahim/Teixeira’

Ca紀S)’’

The cu調ent docunent on EU几JK Positious on Citizeus’Rights makes no express reference to

the derivative rights of primary carers (of EEA or British citizeus, Of self-Su飾cient EEA

national children and of c皿dren in education) and of dependent children of primary carers.

Furthemore, additional CJEU case law has inteapreted in detail the requlrementS Which need

to be met to give rise to derivative rights and I believe it would be advisable that reference be

made not only to ±土壁塑and Teixelra CaSeS but also to other applicable CJEU cases on血e correct

iuterpretation of derivative rights such as Chavez-Vilchez and Others v Netherlands C- 1 33/1 5

(10 May 2017), Ibrahim Guropean citizenship) [2010] EUECJ C-3 10/08 (23 February 2010),
Alarape & Anor v Secretarv of State for血e Home Department [2013] EUECJ C-529/1 1 (08

May 2013), Adzo Domenvo AIokDa. V Ministre du Travail. de l’EmDloi et de l’Immi堂ation

[2013] EUECJ C-86/12 (10 October 2013), Dereci & Ors作iuroDean CitizeushiD) [2011]

EUECJ C-256/1 1 (15 November 201 1), Zambrano C-34-/09 [201 1] ECR l-0000 etc.

Fur血emore, UK Cou血s have accepted that血e Zambrano principle equally gives rise to

derivative rights as the primary carer of EEA nationals (as decided in the case of Almed

(Amos: Zambrano: reg 15A(3) (c) 2006 EEA Re蜜s) Pakistan (Rev l) [2013] UKUT 89).7

The Zambrano pmciple would - in general - PreSuPPOSe that the UK or EEA national is a

Child or dependent adult.

7 htto:〃www.ba班i.org/uk/cases/UKUT/IAC/20 1 3/00089血t iac 2013 na oakistan.html. See headnote and

Para.68: Headnote `2. The principles established by血e Court ofJustice in Zambrano Case C-34-/09 [20 1 1 ]

ECR l -0000 and subsequent cases dealing with Article 20 ofthe Treaty on the Functioning ofthe European

Union (TFEU) have potential application even where the EEA national/Union citizen child ofa third-COuntry

national is not a national ofthe host Member State: the test in all cases is whether the adverse decision would

require the child to leave the territory ofthe Union・”,毎68. We accept that nothing said by the Court of

Justiee in any ofthe Article 20 TFEU cases excludes the potential application of Zambrano principIes to

thirdでOuntry national parents if the practicaI e鯖det of a refusaI decision is that the children are obligated

to leave the territory ofthe Union as a who書e, nOtwithstanding that the children are not, aS in Zambrano,

Citizens of the host member state. That was also the stated position of Mr Deller叶epresenting the Secretary of

State for血e Home Department], Ms Asanovich and Mr Weiss. Ordinarily in such a case it would be n∞eSSary

for applicants to prove that the c皿dren concemed were prevented from living in the te正tory oftheir host

Member State (ofnationality) together with thed parent(s) and that may not be easy to do, given that for a child

to have acquired citizenship of a Member State his or her third-country national parent wi‖ often have lived

血ere lawfully in血e past.血the appellant’s case, however, there is no suggestion of血e children being able to

live with the fa血er and Mr Deller said that he accepted that it was not realistic to expect that she could live in

Gemany wi血her c皿dren. He also accepted that for her and her children there was no altemative Union

territory location other than血e UK∴In our view Mr Deller was right to make that concession. The appellant did

not have any inmigration status in Germany nor could she rely in Gemany on any EU right ofresiden∞ (to our

understanding she would only be entitled to reside in Germany as a matter ofEU law ifable to show (as she

Clearly could not) that she was a self.su餓cient parent in accordance with the p正nciples set out by the Court of

Justice in Chen [2004] ECR l-9925). Accordingly言n our judgment the appellant is able to reb′ On her

Children’s Article 20正ght of Union citizenship under the Treaty.”
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It is submitted that型those persous who currently hold derivative rights as per the

jurisprudence of the CJEU (Or aS Per the UK,s practice and/or case law in cases where
this goes beyond current CJEU jurisprudence) on the UK’s exit date (Or at any Stage

prior) should be included within the Personal Scope of the Withdrawal Agreement (as
`independent rights holders eligible for settled status’) and that an additional category be

added of those where removal wou獲d be in breach of article 7 (respeet for private and

family life) of the Charter of Fundamental Ri賃hts of the HuroDean Union.

Comment on血e Brexit Steerin寝GrouD’s comment re derivative ri蜜hts holders as `indeDendent

rights holders, :

Contrary to the (unamotated) dooument `EU几JK Positions on Citizeus’RIghts’(Which

indicates green as agreement), I do not share血e ∞n∞mS Of血e Brexit Steering Group in

relation to treating血ose with derivative rights and血eir family members as “independent right

holders eligible for pemanent residence” as - at PreSent - (1) the EU rights to reside and work

Ofa de五vative rights holder come to an end as soon as the situation giving rise to the derivative

right comes to an end8 and (2) do not a11ow血e aggregation of leave nor the opportunity to

acqune pemanent residence.

Equa11y, an EU citizen’s child’s right to pursue education only extends until血e end of血e

education (after which the child neither possesses a continuing - Or autOmatic - right to remain

nor an opportunity to acquire pemanent residence under EC law).

This has also clearly been confimed in the Home O縦ce European operational policy tean

guidance on `Deriγa初e righ応ofresidence - R,rahim/7t為reira cases revised ’of O8/08/20 1 2

(as well as in the equivalent guidance `Derivative rights ofresidence - Chen cases revised’of

8th August 2012) which states at paras.4 and 29:

4. This right of residence is not a Free Movement right but is a “derivative right”. This meaus

血at血e recognition of this right by the UK is not equnl to rights under Directive 2004/38侶C

(“血e Directive”). Recognition of a derivative right does not result in血e bene丘ciary of that

right being treated as a qualified person for血e purposes of瓜e Regulations and血erefore such

a person camot sponsor family members under the Reg山atious. Nor does recognition of such

a derivate right a請act血e public policy protection agaiust removal or deportation from the

United Kingdom that is given to those exercising free movement rights or entitle the

beneficiary to rights of permanent residence in the UK‥ ‥

PerⅡ1anent reSidence

29. There is no right to pemanent residence for persons claiming to have a derivative right of

residence. Doounents issued to persous with a derivative right should be issued for a period of

5 years at a tine (subject to血e guidan∞ in paragraph 22 above).,,9

8 see, Jnter alia, Para.25 ofthe Home O触ce European operational policy team guidance on `Derivative rig煽of

resid訪ce - forahim/7t訪eira cases rev応ed’of O8/08/2012 which states “RIght to work 25. A person who has a

derivative right ofresidence皿der new regulation 1 5A is not su切ect to any restriction on taking empIoyment in

the UK. Possession ofa derivative residen∞ Card eviden∞S the fact that the holder had a derivative right at the

time at which the card was issued,助1 mb, COI2佃rs a ′なh/ /O WO高jb′ aS hng側the Ao/庇′ COn鍋肌e$めCJ2/の′

砺e mderty加g I略初め′e$庇.”

9皿e sane p紺agraph i§ COntained at para.33 ofthe guidance `Derivative rights ofresidence - Chen cases

revised’of8血August 2012.

4



The UK,s envisaged plan to treat those w肌derivative rights 0ursuant to血e Chen and

Teixeira cases as mentioned at p.3 of血e `EU仙K Positious on Citizens Rights’docunent) as
`independent rights holders’hence not only guarantees their EC law right to work and reside

but goes beyond the rights accorded by EC law by o節ering血e option of settled status after 5

years (which would constitute a significant additional benefit to those rights holders which -

in fact - WO山d add certainty in relation to their細皿e StatuS in血e UK).

Future Familv MemberslO

I would fully endorse the Brexit Steemg Group’s comment that血e UK position is an

``unacceptal)le retrograde step for EU citizens compared to the cum加situation’’and would

Call on血e Parliament to make this a “non-negOtiable” point.

The Brexit Steering Group’s comment fails to omit a referen∞ tO dependent family members

in the ascending line pursuant to article 2(2)(d) of血e Directive 2004/38侶C (e.g. parents and

grand・ParentS) and refers o血y to children and spouses.

As set out in血e attached tal)le juxtaposing the provisious within血e current Immigration Rules

(Which血e UK applies to British citizeus and those with settled status and is currently intending

to apply to EU nationals wi血settled status as per page 411 of血e dcounerit) wi瓜EC law rights

in relation to be joined by Ad山t Dependent Relatives (OVer 1 8) also clearly i11ustrate that “(t)he

more restrictive criteria drastically undemine current rights of EU citizens” also in relation to

relatives in血e ascending line (as well as children aged 1 8 or over).

I fu血emore believe that血e wording of paras.1112 and 2013 of the Amex to the

Recommendation for a Council decision of 3rd Mav 2017 provides a strong argument that the

Safeguarding of the ``status and rights of the EU27 citizeus” also requires derivative rights to

be maintained in the future in cases where a denial to be joined by a family member who is a

Carer WOuld result in an EU national having to leave血e UK.

Individual Enforce血ent Of Ri曾hts. Role of CJEU and Future CJEU case Iaw14

I wholeheartedly support血e Brexit Steering Group’s comments on血e enforceability ofrights.

There is likely to be a vital need for血e CJEU to be able to continue its inte申retation and

10 p.4 ofthe document

l l “Future family members will be su申ject to the same rules that apply to non-EU nationals joining British

Citizens, Or altematively to血e post-eXit immlgration arrangements for the EU citizens who arrive after the

SPeCified date.”

12 `` 1 1. Safeguarding the status and rights ofthe EU27 citizens and their families in the United Kingdom and of

the citizens ofthe United Kingdom and their families in the EU27 Member States is the first priority for the

negotiations because ofthe nunber ofpeople directly affected and ofthe seriousness ofthe consequences ofthe

withdrawal for them.,,
13 20" The Agreement should safeguard the status and rights derived from Union law at the withdrawal date,

including those the eI亘oyment of which will intervene at a later date (e.g. rights related to old age pensions) both

for EU27 citizens residing (or having resided) and/or working (or having worked) in the United Kingdom and

for United Kingdom citizens residing (or having resided) and/or working (or having当orked) in one ofthe

Member States ofthe EU27. Guarantees to that e節ect in the Agreement should be recIPrOCal and should be

based on the prmciple of equal treatment amongst EU27 citizens and equal treatment ofEU27 citizens as

COmPared to United Kingdom citizens, aS Set Out in the relevant Union acquis. Those rights should be protected

as directly enforceable vested rights for the lif訪me ofthose concemed.7)

14 p.5_7 0fthe document
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enforcement role including in relation to inte町reting and detemining the personal scope of

entitlements to remain post the WA (SuCh as in血e interpretation of derivative rights). To

exclude future CJEU case law risks leading to the establishment of a body of ``pseudo-EU”

Case law developed through the inteapretation by national courts which does not constitute EU

Case law and would risk being at odds with real EU case law.

Loss of Permanent Residence15

This is a vital and pertinent corment by the Brexit Steering Group which I entirely supporL

In fact, I would go so far as to state that ``(i)n皿s new context,血e two-year absen∞ rule would

lead to a more restrictive outcome” in that loss of pemanent residence would mean a loss of

any right to a reside (unless a right to reside based on past residence were agreed as per血e

Commission’s position paper on一一Essential Principles on Citizeus- Rights�which seeks to also

cover EU27 citizeus l話lO … have resided in血e UK at the date ofentry into force ofthe

Withdrawal Agreement’’- See quOte above).

皿e UK position o† enabling “餌uer flexib鵬es” would (undoubtedly) be read by Home

O純ce case workers m a restrictive manner in practice and would requne a塙耽ted individ脚ls

to seek legal redress before national cou血s in order to enforee this provision.

An agreed endtlement to pemanent residence of individ脚ls who have held it in血e past

WOuld (in most cases) obviate血e need for judicial redress.

Please do not hesitate to contact me if I can be of further assistance.

Yours sin∞rely,

J絆融
Chambers of Jan Doerfel

Parkshot House

5 Kew Road

Richmond

TW92PR
Fax: 0203 0700606

Email: info㊨iandoerfel.com

Enc : Attachment
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